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RECENT CASES. 

Bank Check — Bill of Exchange — Certification. — Eakin v. Citizens 
State Bank, 72 Pac. 874 (Kan.). — H. drew a check on bank; Bank 
promised, by a telegram, to pay it; E. became holder of check, but not 
on the strength of Bank's action, and sued on promise. Held, that a 
bank check is a bill of exchange, within the statutory provision that the 
holder of such a bill cannot sue the acceptor on his acceptance, unless 
said holder took the bill on the strength of the acceptance. 

Though courts of eminence hold that a draft on a bank payable at 
a time certain in the future is a check; In re Brown, 2 Story 502; Champion 
v. Gordon, 70 Pa. St. 475; still the weight of authority is to the contrary. 
Woodruff v. Merchants' Bank, 25 Wend. 673; 2 Daniels, Neg. Insts., p. 1574. 
The essential element of a check is that it be payable on demand. Harrison 
v. Nicollett Bank, 41 Minn. 488; 1 Morse, Banking, sec. 369. It needs no 
acceptance. Lester v. Given, 8 Bush. 357. The facts of this case show a 
certification of a check, valid at common law. Pope v. Bank of Albion, 
59 Barb. 226. Yet the conclusion that E, taking note on the strength of 
the Bank's action, cannot hold it liable, is still sound. Carr v. National 
Security Bank, 107 Mass. 48. And the classifying of a check as a bill is 
in line with the trend of statutory law. Neg. Instr. Act, sec. 187. 

Carriers — Refusal to Pay Extra Fare — Assault on Passenger. — 
Monnier v. N. Y. C. & H. R. R. Co., 67 N. E. 569 (N. Y.).— A rule of the 
defendant company required that passengers without tickets should pay 
an extra charge. Plaintiff was unable to procure a ticket before boarding 
the train because of the absence of the ticket agent from his office. Plaintiff 
for that reason refused to pay extra charge and was therefore forcibly 
ejected from the car. Held, that neither the company nor the conductor 
is liable for assault and battery. Bartlett, Martin and Vann, JJ., dissenting. 

This decision is based on the principle that the rule requiring an extra 
payment from those paying on the train is reasonable and that the conductor 
cannot decide from the statement of the passengers, what the facts are 
which may affect the operation of the rules, as this would require too 
much time and expose the company to fraud. In support of this proposition 
the court cites, Bradshaw v. R. R., 135 Mass. 407 ; Wiggins v. King, 36 N. Y. 
Supp. 768. But those decisions were rendered in cases where the person 
by using ordinary diligence could have discovered and rectified the mistake 
in their tickets. The courts are at variance as to whether the railroad can 
demand more than the regular fare when the passenger's failure to provide 
himself with a ticket is due to the ticket office being closed. Some courts 
hold that not providing an opportunity is an implied revocation of the offer 
of reduced rates to one purchasing his ticket before boarding the train. 
Crocker v. New London, etc., R. Co., 24 Conn. 249. Contra, Du Laurans 
v. St. Paul, etc., R. Co., 15 Minn. 49. This discord would seem to have 
no application in the principal case as there was no desire to deprive the 
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passenger of his opportunity of buying a ticket. Taking the two propositions 
just stated into consideration, it would appear that the dissenting opinion, 
basing its decision on the absolute rights of the parties, is in accord with 
the weight of authority. 5 Am. & Eng. Enc. (2 ed.) 595. 

Copyright — Infringement — Citations from Law Books. — Edw. Thomp- 
son Co. v. Am. Law Book Co., 122 Fed. 922. — Held, that where the author 
of a law book, in collecting all the citations of cases available, includes 
those found in a previously copyrighted work, and, after examining the 
reports, cites such as he considers applicable in the support of his own 
original text, the copyright of the earlier work is not infringed. 

Matter, to be copyrighted, must be original ; Brightby v. Littleton, 37 Fed. 
103; or must be arranged in an original design. Mutual Adv. Co. v. Refo, 
76 Fed. 961. Common materials cannot be so copyrighted as to preclude 
others from using them. Simms v. Stanton, 75 Fed. 6. Yet compilations 
of such matters in a copyrighted work cannot be copied off-hand into 
another work of a similar nature, either in this country; Gray v. Russell, 1 
Story 11; 2 Story, Eq. Jur., sec. 940 ; or in England ; Lewis v. Fullarton, 
2 Beav. 6; although use may be made of them to discover errors and 
omissions ; Jarrold v. Hoylston, 3 Kay & J. 708 ; or as a means for reaching 
an original result. Copinger, Copyright, 91. 

Duress — Threats to Property. — Searle et al. v. Gregg, 72 Pac. 544 
(Kan.). — Held, that a mortgage, procured by threats of mischief and 
injury to property, is to be regarded as having been made under duress. 

The old common law rule was that, to constitute duress, threats must 
be of loss of life, loss of limit, mayhem, or imprisonment. Bac. Ahr., Title 
Duress, A. The threat must have been, also, such as to overcome a 
will of ordinary firmness. Co. Lilt., 253. And this latter rule is upheld 
by modern decisions. U. S. v. Huckabee, 16 Wall. 414. But the better 
view is that, if the will of the party threatened is overcome, there is duress. 
Foshay v. Ferguson, 5 Hill 154; Clark, Cont., 358. Hence in this country 
threats against property may constitute duress; Spaids v. Barrett, 57 111. 289; 
the English courts disagree. Skeate v. Beale, 11 Ad. & E. 983. The 
tendency seems to be to conform our law to the rule long a part of the 
Civil Law. Domat, Civ. Law, pt. I, bk. I, tit. 18, 82. 

Executors and Administrators — Limitations — Debts — New Promise. 
— Findley v. Cunningham et al,, 44 S. E. 472 (W. Va.). — Held, that an 
executor or administrator cannot make a new promise to pay a debt of 
his decedent either before or after the debt has been barred by the statute 
of limitations. McWhorter, P., and Dent, J., dissenting. 

The reports show but few decisions on the point involved, and they 
are of an uncertain character. In Forney v. Benedict, 5 Penn. St. 226, it 
is held that a promise to pay by the executor, given before the debt is 
barred, must be supported by a sufficient consideration. The executor in 
the case above is held personally liable. Such a promise is considered in 
Case v. Cushman, 1 Barr. (Penn.) 246, but a nudum pactum. The deter- 
mining factor in Ricketts v. Ricketts, 4 Lea (Tenn.) 163, is the special 
request of the executor for a definite time in which to collect the decedent's 
assets. Otherwise his promise to pay will not prevent the bar of the 



